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SEE THE CIRCULAR 230 DISCLAIMERS APPENDED TO  

THE CONCLUSION OF THIS WASHINGTON REPORT. 

The Life Insurance Company of North American ("LINA"), along with 

Connecticut General Life Insurance Company ("CGLIC"), has appealed the 

certification of a class action by the United States District Court for the District of 

Massachusetts in a lawsuit alleging that retained asset accounts, by their nature, are a 

violation of the Employee Retirement Income Security Act of 1974 ("ERISA"). 

 

Otte v. Life Ins. Co. of North America involves an ERISA life insurance plan under which it is 

alleged that death benefits should have been paid to beneficiaries in the form of a lump sum.  In Otte, in the 

year after the employee died, his mother, who was the beneficiary of the life insurance policy issued under 

the plan by LINA, submitted a claim for benefits.  Benefits were paid to the beneficiary by creating a 

retained asset account ("RAA"), entitled "CIGNAssurance Account," under which she was credited $5,000.  

Under the terms of the account, the beneficiary would also be credited with interest on the amounts in the 

RAA.  The beneficiary was then sent a draftbook under which she could access the finds in her account.  

The beneficiary was specifically informed that she could write herself a draft at any time for the full 

amount credited to the RAA and cash the draft or deposit that draft into a bank or investment account.  The 

beneficiary died the following year in 2008.  Her estate requested a check for the full value of the 

beneficiary's death benefits with interest.  The request was granted and a check timely issued, but the estate 

did not deposit or cash the check. 

 

http://www.aalu.org/
http://www.aaluwr.org/admin/displayreport.php?wrID=2809
http://www.aaluwr.org/admin/displayreport.php?wrID=2809
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The plaintiff in Otte is the administratrix of the beneficiary's estate and she is seeking monetary 

and other equitable relief from LINA and CGLIC relating to alleged ERISA violations.  Specifically, the 

plaintiff asserts that LINA and CGLIC invested the funds credited to the RAAs without fully accounting to 

the beneficiaries for the profits earned.  She alleges that the establishment of the RAAs violates ERISA 

provisions requiring that plan fiduciaries discharge their duties solely in the interest of plan participants and 

beneficiaries and for the exclusive purpose of providing benefits to participants and beneficiaries.  

Furthermore, the plaintiff alleges that LINA and CGLIC are engaging in self-dealing by investing the funds 

in the RAAs for their own benefit.  Otte is seeking equitable relief to redress the alleged violations, 

including an order requiring LINA and CGLIC to account for and disgorge any profits they earned through 

the RAAs. 

 

Relying upon the First Circuit Court of Appeals decision in Mogel v. Unum Life Ins. Co. of 

America, the District Court granted the plaintiff's request for class certification, based upon the theory that 

the amounts credited to the RAAs had not been distributed to beneficiaries and consequently such funds 

were still considered "plan assets" for purposes of ERISA, and that LINA and CGLIC were ERISA 

fiduciaries with respect to those funds. 

 

Citing the Second Circuit Court of Appeals decision in Faber v. Metro. Life Ins. Co. and the 

Department of Labor's amicus brief in that case, LINA and CGLIC have appealed the decision of the lower 

court under the theory that the terms of each individual life insurance plan are determinative of whether 

death benefits credited to RAAs have been distributed to plan beneficiaries.  If such amounts are treated as 

distributed to plan beneficiaries, LINA and CGLIC assert that the amounts credited to the RAAs would no 

longer be considered plan assets for purposes of ERISA.  The defendants have further argued that the lower 

court misinterpreted the Mogel case.  According to the defendants, rather than categorically stating that the 

RAAs are plan assets, the Second Circuit in Mogel looked to the language of the life insurance plan in 

question before determining whether the RAA in that case contained plan assets for purposes of ERISA. 

 

In this case, the certified class would include between 90,000 and 120,000 individuals participating 

in thousands of different life insurance plans.  Because the terms of each of these plans must be examined 

before determining whether the amounts credited to the RAAs have actually been distributed to the plan 

participants or whether they continue to be plan assets, LINA and CGLIC argue that the requirements of 

class certification have not been met by the plaintiff. 

 

Although this decision primarily concerns class certification, it does provide insight as to the lower 

court's stance on RAAs.  We will continue to monitor this case for the membership, since any finding by 

the Court that amounts credited to an RAA are automatically considered plan assets would have a chilling 

effect on the use of these vehicles.  

 

Any AALU member who wishes to obtain a copy of the brief filed by LINA and CGLIC may do so 

through the following means: (1) use hyperlink above next to “Major References,” (2) log onto the AALU 

website at www.aalu.org and enter the Member Portal with your last name and birth date and select Current 

Washington Report for linkage to source material or (3) email Anthony Raglani at raglani@aalu.org and 

include a reference to this Washington Report. 

 

In order to comply with requirements imposed by the IRS which may apply to the Washington Report as 

distributed or as re-circulated by our members, please be advised of the following: 

THE ABOVE ADVICE WAS NOT INTENDED OR WRITTEN TO BE USED, AND IT CANNOT 

BE USED, BY YOU FOR THE PURPOSES OF AVOIDING ANY PENALTY THAT MAY BE 

IMPOSED BY THE INTERNAL REVENUE SERVICE. 

http://www.aalu.org/
mailto:raglani@aalu.org
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In the event that this Washington Report is also considered to be a “marketed opinion” within the 

meaning of the IRS guidance, then, as required by the IRS, please be further advised of the following: 

 

THE ABOVE ADVICE WAS NOT WRITTEN TO SUPPORT THE PROMOTIONS OR 

MARKETING OF THE TRANSACTIONS OR MATTERS ADDRESSED BY THE WRITTEN 

ADVICE, AND, BASED ON THE PARTICULAR CIRCUMSTANCES, YOU SHOULD SEEK 

ADVICE FROM AN INDEPENDENT TAX ADVISOR. 

 

 

                                                                             
The mission of AALU is to promote, preserve and protect advanced life insurance planning  

for the benefit of our members, their clients, the industry and the general public. 

 

For more information about how AALU’s advocacy efforts help protect your business and the 

advanced life insurance marketplace, visit our website at www.aalu.org, or  

call toll free 1-(888)-275-0092. 

 

http://www.aalu.org/

